
 

 
 

 
 

 
 

 
 

IN THE COURT OF COMMON PLEAS OF 
NORTHAMPTON COUNTY, PENNSYLVANIA 

CRIMINAL DIVISION 
 

COMMONWEALTH OF PENNSYLVANIA ) 
        )      No. 904-2008 

 v.       )               

        ) 
THOMAS G. KUSH, JR.,    ) 

 Defendant      ) 
 

ORDER OF COURT 
 

 AND NOW, this 21st day of September, 2010, Defendant’s Petition to 

Expunge Criminal Record is hereby DENIED. 

STATEMENT OF REASONS 
 

 This matter is before the Court on Defendant’s Petition to Expunge 

Criminal Record, filed on August 17, 2010.  A conference was held on 

September 10, 2010, and the matter is now ready for disposition.  

 A review of the file reveals that Defendant was arrested on February 

26, 2008.  On April 18, 2008, the Commonwealth filed an information 

charging Defendant with theft by unlawful taking or disposition1 and 

                                                 
1
  18 Pa.C.S.A. § 3921. 
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receiving stolen property,2 as misdemeanors of the first degree.  On June 

27, 2008, Defendant pleaded guilty to theft by unlawful taking or disposition 

as a misdemeanor of the third degree, and the remaining charge was 

withdrawn.  The Court sentenced Defendant to twelve months probation and 

ordered him to perform community service and to pay a fine.   

Defendant has now filed a petition to expunge the record of his arrest 

and conviction.  In his petition, Defendant alleges that he has paid his fines 

and costs and has completed his sentence.  He asks the Court to expunge 

his criminal record because he has not been involved in any criminal activity 

since his arrest.  Defendant argues that the record is harmful to his 

reputation and that the record prejudices his opportunities for employment 

and education.  

The Criminal History Record Information Act governs when criminal 

history record information must or may be expunged.  18 Pa.C.S.A. § 9122.  

Under 18 Pa.C.S.A. § 9122(a), criminal history record information must be 

expunged only if specific circumstances are established.  First, an 

expungement must occur when “no disposition has been recorded in the 

repository within 18 months after the date of arrest and the court of proper 

jurisdiction certifies to the director of the repository that no disposition is 

available and no action is pending.”  18 Pa.C.S.A. § 9122(a)(1).  Section 

(a)(1) does not apply to the instant petition because Defendant pleaded 

                                                 
2
  18  Pa.C.S.A. § 3921. 
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guilty within five months of his arrest.  Second, criminal history record 

information must be expunged when “a [petitioner] 21 years of age or older 

who has been convicted of [underage drinking] . . . and . . . has satisfied all 

terms and conditions of the sentence.”  18  Pa.C.S.A. § 9122(a)(3).  Section 

(a)(3) does not apply to the instant petition because Defendant was not 

convicted of underage drinking.  Thus, neither of the mandatory 

expungement provisions applies in this case.   

 Under 18 Pa.C.S.A. § 9122, a court has the discretion to expunge 

criminal proceedings in only three instances.  First, a court may expunge a 

criminal record when “[a]n individual who is the subject of the information 

reaches 70 years of age and has been free of arrest or prosecution for ten 

years following final release from confinement or supervision.”  18  Pa.C.S.A. 

§ 9122(b)(1).  Section (b)(1) does not apply because Defendant is only 

thirty-seven years old.  Second, a court may expunge a criminal record 

when “[a]n individual who is the subject of the information has been dead 

for three years.”  18  Pa.C.S.A. § 9122(b)(2).  Section (b)(2) does not apply 

to the instant petition because Defendant is still living.  Third, a court may 

expunge criminal history record information when a defendant “petitions the 

court for the expungement of a summary offense and has been free of arrest 

or prosecution for five years following the conviction of that offense.”  18 

Pa.C.S.A. § 9122(b)(3)(i).  Section (b)(3)(i) does not apply because 

Defendant was convicted of a misdemeanor.  For all of the above reasons, 
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the Court does not have discretion to expunge Defendant’s conviction in this 

case.  

In the alternative, Defendant argues that if the Court does not have 

the authority to expunge the record of his theft by unlawful taking 

conviction, then the Court should expunge the record of his arrest for 

receiving stolen property, a charge that the Commonwealth withdrew as part 

of Defendant’s negotiated plea.  In Commonwealth v. Lutz, 788 A.2d 993, 

1001 (Pa. Super. 2001), the Superior Court rejected this same argument, 

holding: 

[A] plea agreement is quasi-contractual in nature and must be 
analyzed under the terms of contract law.  In this instance the 

consideration received by the parties was that in return for 
[Defendant’s] guilty plea to [one] charge, the Commonwealth 

would move to dismiss the remaining charges. Now after the 
plea agreement has been consummated, [Defendant] apparently 

wishes to have part of the subject of the agreement destroyed; 
i.e., expungement of the dismissed charges would obliterate or 

seal any record of those charges and thus leave no accurate 
record of the contractual relationship entered into by 

[Defendant] and the Commonwealth 
 

*** 

 
What [Defendant] is requesting is tantamount to destroying the 

last nine pages of a ten-page contract and then requesting that 
the contract continue to be enforced based on the first page 

alone.  We therefore hold that where charges are dismissed 
pursuant to a plea agreement, those charges are not eligible for 

expunction, as to destroy them would obscure the true 
circumstances under which [Defendant] has been convicted.  

 
Id. at 1000 (citation omitted).  In affirming the trial court’s decision, the 

Superior Court of Pennsylvania explained: 
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In the absence of an agreement as to expungement, [Defendant] 

stands to receive more than he bargained for in the plea agreement if 
the dismissed charges are later expunged.  Thus, we agree with the 

trial court that the better resolution is to deny expungement of the 
charges dismissed as part of [Defendant’s] plea agreement . . . .  

 
Id. at 1001.  In light of Lutz, this Court has no authority to expunge the 

receiving stolen property charge that was dismissed as part of Defendant’s 

plea bargain.   

 For all of the above reasons, Defendant’s Petition to Expunge Criminal 

Record must be denied. 

       BY THE COURT: 

 
 

       ____________________________ 
       ANTHONY S. BELTRAMI, J.  

   

 

 

 


